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IN THE SUPREME COURT OF THE STATE OF UTAH 
STATE OF UTAHf 
Plaintiff-Respondent, 
vs. 
NICHOLAS LOUIS IACONO, 
Defendant-Appellant. 
Case No. 20,434 
Priority 2 
BRIEF OF APPELLANT 
STATEMENT OF ISSUES PRESENTED ON APPEAL 
Defendant-Appellant presents three issues on the appeal of 
this matter: (1) whether the Court erred in admitting a pair of 
black pants which were obtained from Defendant's trailer without 
a search warrant and without Defendant's consent; (2) whether 
Defendant was denied effective assistance of counsel; and (3) 
whether there was sufficient evidence to support a conviction. 
STATEMENT OF FACTS 
Defendant was charged by an Amended Information with the 
crime of Aggravated Robbery, a First Degree Felony, in violation 
of Section 76-6-302, Utah Criminal Code, 1953, as amended, by 
alleging that he robbed Colortime Rental, and in the course of 
committing said robbery used a firearm or facsimile of a firearm. 
Defendant was tried in the Fourth Judicial District Court of 
Utah County, with the Honorable Cullen Y. Christensen, Judge, 
presiding, on the 28th day of November, 1984, before a jury. 
Following the trial, the jury found the Defendant guilty as 
charged. Defendant was sentenced on the 28th day of December, 
1984, to an indeterminate term in the Utah State Prison of not 
less than five years and which may be for life and, in addition, 
was sentenced to serve an additional year to run consecutively, 
pursuant to Section 76-3-203. Notice of Appeal in this matter was 
filed in the Utah County Clerk's Office on the 18th day of 
January, 1985. 
On the 18th day of October, 1984, between 5:30 and 5:40 
p.m., an individual entered the Colortyme Rental store in Orem, 
Utah County, State of Utah and robbed the store of $193.80. 
Counsel have entered a Stipulation of Facts, attached hereto as 
an Addendum, outlining the pertinent facts in this matter. 
SUMMARY OF ARGUMENT 
I. THE COURT ERRED IN ADMITTING DEFENDANT'S BLACK PANTS INTO 
EVIDENCE. Defendant's black pants were obtained from a search of 
his trailer without a search warrant and without consent to the 
search. The pants were admitted into evidence without objection 
of counsel. Defendant alleges that the admission was such a 
violation of his Fourth Amendment rights that this Court should 
remand for a new trial. 
II. THE DEFENDANT WAS DENIED EFFECTIVE ASSISTANCE OF 
COUNSEL. Defendant alleges that his counsel was incompetent for 
not objecting to the admission of the black pants. Defendant 
further alleges incompetence for counsel's failure to call 
Christopher Sisneros as a witness. 
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III. THERE WAS INSUFFICIENT EVIDENCE TO SUPPORT A VERDICT IN 
THIS MATTER. Defendant alleges that the evidence in this matter, 
all of which was circumstantial, was insufficient to support a 
verdict. 
ARGUMENT 
I. THE COURT ERRED IN ADMITTING DEFENDANT'S BLACK PANTS INTO 
EVIDENCE. 
A. A WARRANTLESS SEARCH IS PER SE UNREASONABLE UNLESS 
PURSUANT TO ONE OF THE EXCEPTIONS. 
A pair of black pants, allegedly belonging to the Defendant, 
was introduced into evidence at the trial without objection by 
counsel. The officers who obtained the black pants testified that 
they went to the small trailer belonging to Defendant's mother, 
and which was being used by Defendant for the sale of food, 
searched the trailer and found the black pants. They testified 
that they did not have a search warrant and that they did not 
have consent from Defendant to conduct the search. Defendant 
alleges that the pants were taken in violation of the Fourth 
Amendment and that the Court should have excluded them from 
evidence. 
The Fourth Amendment protects individuals against 
unreasonable searches and seizures. A search or seizure is 
unreasonable unless it is pursuant to a valid search warrant or 
it is pursuant to one or more of the strictly construed 
exceptions. The United States Supreme Court stated in the case of 
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Katz v. United States, 389 U.S. 347, 88 S.Ct. 507, 19 L.Ed.2d 576 
(1967), that 
" . . . searches conducted outside the judicial process, 
without prior approval by judge or magistrate, are per 
se unreasonable under the Fourth Amendment - subject 
only to a few specifically established and well 
delinated exceptions." 
This Court, in the case of State v. Harris, 671 P.2d 175 
(Utah 1983), quoted Katz and went on to state: 
"And the burden is on those seeking exemption to show 
the need. * * * The intervention of a neutral 
magistrate not only guarantees a lawful search of a 
suspected offender, but in a larger sense it protects 
society against the erosion of those cherished rights 
that are still not taken for granted in many parts of 
the world. Courts do not enforce these procedural 
requirements to sanction the activities of one single 
individual, but to assure all citizens those continuing 
fundamental rights." 671 P.2d at 178, 179. 
There is no question in this matter that the pants were 
obtained without a warrant, without consent to the search, not 
incident to an arrest and not under any exigent circumstances 
which would excuse the lack of a warrant. 
Although counsel failed to object to the admission of the 
pants, this Court may consider the constitutionality of the 
admission in order to prevent manifest injustice. In most 
situations, counsel's failure to object to the admission of 
evidence will operate as a waiver of any defect. However, this 
Court has on many occasions held that such a waiver would occur 
unless a manifest injustice would result. State v. Lesley, 672 
P.2d 79 (Utah 1983), State v. Bingham, 684 P.2d 43 (Utah 1984). 
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B. THERE WAS NO VALID CONSENT TO THE SEARCH. 
One of the narrow exceptions to the warrant requirement is a 
consent search. It is apparent that the State claims some consent 
to the search of the small trailer belonging to Defendant's 
mother. Officers testified that they were let into the trailer by 
Defendant's ex-wife, Julie Iacono. 
In the case of United States v. Matlock, 415 U.S. 164, 39 
L.Ed.2d 242, 94 S.Ct. 988 (1974), the Supreme Court discussed at 
length the legality of one person's consent to search for 
evidence to be used against another. The Court there stated: 
" . . . more recent authority here clearly indicates 
that the consent of one who possesses common authority 
over premises or effects is valid as against the 
absent, nonconsenting person with whom that authority 
is shared. * * * These cases at least make clear that 
when the prosecution seeks to justify a warrantless 
search by proof of voluntary consent, it is not limited 
to proof that consent was given by the defendant, but 
may show that permission to search was obtained from a 
third party who possessed common authority over or 
other sufficient relationship to the premises or 
effects sought to be inspected." 94 S.Ct. at 993. 
In order for the State to justify the search in this case as 
a consent search, it would have been required to prove that Julie 
Iacono, Defendant's ex-wife, had some common authority over the 
small trailer jointly with Defendant and his mother. A review of 
the record would indicate that there was no showing by the State 
that Julie Iacono had any authority over the small trailer which 
belonged to Defendant's mother and which was being used by 
Defendant to sell food products. The search was clearly not a 
consent search. 
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Since the evidence was obtained without a warrant and not 
pursuant to any exception to the warrant requirement, the 
evidence was in violation of the Fourth Amendment, Although 
defense counsel did not object to the admission of the pantsf 
this Court may consider the constitutionality in order to prevent 
manifest injustice. 
Defendant was entitled to a trial free from Constitutionally 
objectionable evidence. He is entitled to have a jury consider 
his guilt or innocence without being influenced by the illegal 
evidence. 
II. DEFENDANT WAS DENIED EFFECTIVE ASSISTANCE OF COUNSEL. 
Although the undersigned appointed counsel obviously 
disputes this allegation, the defendant asserts that he was 
denied the effective assistance of counsel in two particulars. 
The first instance was discussed above, relating to counsel's 
failure to object to the admission of the black pants. 
Defendant has asserted in correspondence with counsel that a 
second instance of ineffective assistance of counsel occurred 
when counsel failed to call Christopher Sisneros as a witness and 
counsel failed to make the jury aware of Mr. Sisneros1 testimony 
at the preliminary hearing held on this matter. Defendant asserts 
that Mr. Sisneros1 testimony would have cleared defendant of the 
charges. At the preliminary hearing of this matter, Mr. Sisneros 
was called as a witness by the State. Upon direct examination by 
the prosecutor, Mr. Sisneros was asked if defendant had confessed 
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to him commission of the crime. Mr. Sisneros answered that 
defendant had not confessed commission of the crime to him and 
that Mr. Sisneros had lied to officers when he told them that 
defendant had confessed to him. Mr. Sisneros further stated that 
officers had promised to get him out of jail if he testified 
against defendant. Defendant has asserted throughout the 
proceedings that Mr. Sisneros1 testimony cleared him of the 
charges. 
This Court has outlined the standards for reversal based 
upon the lack of effective assistance of counsel in a number of 
recent cases. In the case of Codianna v. Morris, 660 P.2d 1101 
(Utah 1983), this Court identified three considerations to be 
used in determining whether a conviction should be set aside due 
to ineffective assistance of counsel. 
"(1) The burden of establishing inadequate 
representation is on the defendant, 'and proof of such 
must be a demonstrable reality and not a speculative 
matter.1 (Citation omitted). (2) A lawyer's 'legitimate 
exercise of judgment' in the choice of trial strategy 
or tactics that did not produce the anticipated result 
does not constitute ineffective assistance of counsel. 
(Citation omitted). (3) It must appear that any 
deficiency in the performance of counsel was 
prejudicial. (Citations omitted). In this context, 
prejudice means that without counsel's error there was 
a 'reasonable likelihood that there would have been a 
different result '" 660 P.2d at 1109. 
III. THERE WAS INSUFFICIENT EVIDENCE TO SUPPORT A CONVICTION. 
Defendant asserts that insufficient evidence was before the 
jury upon which a conviction could be based. Briefly the evidence 
which pointed to defendant as the robber was: (1) Mrs. Ellsworth 
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stated that the robber was approximately defendant's height; (2) 
the defendant was wearing black pants on the date of the robbery; 
(3) the defendant had access to a rifle on the date of the 
robbery which was similar to the one used in the robbery; (4) 
shortly after the robbery defendant was at Julie Iacono's 
apartment approximately one mile from the store; (5) a paper sack 
identified as having been worn by the robber was found in a 
dumpster near the apartment where defendant was staying; and (6) 
according to Rick Wright, defendant was always talking about 
robberies and how easy they were to commit. 
In the case of State v. Mills, 530 P.2d 1272 (Utah 1975), 
the Supreme Court set forth the standards for a defendant to 
prevail upon a claim that the evidence was insufficient. The 
Court there stated: 
"It is the prerogative of the jury to judge the weight 
of the evidence, the credibility of the witnesses, and 
the facts to be found therefrom. For a defendant to 
prevail upon a challenge to the sufficiency of the 
evidence to sustain his conviction, it must appear that 
viewing the evidence and all inferences that may 
reasonably be drawn therefrom, in the light most 
favorable to the verdict of the jury, reasonable minds 
could not believe him guilty beyond a reasonable doubt. 
To set aside a verdict it must appear that the evidence 
was so inconclusive or unsatisfactory that reasonable 
minds acting fairly must have entertained reasonable 
doubt that defendant committed the crime. Unless the 
evidence compels such conclusion as a matter of law, 
the verdict must be sustained." 
In the more recent case of State in Interest of M. S., 584 
P.2d 914 (Utah 1978), the defendant claimed that the witnesses 
against him had committed perjury in their testimony. In that 
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case the Court stated: 
By discounting appellant's claim of self-defense, the 
trial court chose not to believe appellant's version of 
the facts. This Court's function is not to determine 
guilt or innocence, the weight to give conflicting 
evidence, the credibility of witnesses, or the weight 
to be given a defendant's testimony; rather, we must 
decide if there is substantial evidence to support the 
judgment. * * * Appellant asserts that the testimony of 
the witnesses against him was perjured. As indicated 
above, the finder of fact has the duty of deciding who 
to believe when evidence is conflicting. 
In this case, the defendant asserts that the evidence was 
entirely circumstantial and that his alibi witnesses should have 
outweighed the circumstantial evidence as a matter of law. 
CONCLUSION 
The black pants, which were introduced into evidence, were 
obtained without a search warrant and not pursuant to any 
exception to the warrant requirement. The purported consent came 
from one with no common authority over the premises searched and 
was not a valid consent. Although no objection was made to the 
introduction of the evidence, this Court may consider the issue 
to prevent manifest injustice. 
Defendant claims ineffective assistance of counsel due to 
counsel's failure to object to the introduction of the black 
pants and due to counsel's failure to call Christopher Sisneros 
as a witness. 
Defendant's final assertion is that the evidence was so 
insufficient that a jury of reasonable persons could not have 
found Defendant guilty. 
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Respectfully submitted this / (1% day of June, 1986. 
KElSrF 0. WILLIS 
Attorney for Defendant 
DELIVERY CERTIFICATE 
I hereby certify that I delivered four true and correct 
copies of the foregoing Brief of Appellant to David L. Wilkinson, 
Utah Attorney General, 236 State Capitol, Salt Lake City, Utah 
84114, and one copy to Nicholas Louis Iacono, Box 250, Draper, 
Utah 84020, this / / A day of June, 1986. 
KENT 0. WILLIS 
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ADDENDUM 
KENT 0. WILLIS 
ELKINS & WILLIS 
Attorneys for Defendant-Appellant 
60 East 100 South, Suite 200 
Provo, Utah 84601 
Telephone: 374-1212 
IN THE FOURTH JUDICIAL DISTRICT COURT OP UTAH COUNTY 
STATE OF UTAH 
STATE OF UTAH, 
Plaintiff-Respondent, 
vs. 
NICHOLAS LOUIS IACONO, 
Defendant-Appellant. 
STIPULATION OF FACTS 
Case No, 9369 
Come now the State of Utah, by and through the Utah County 
Attorney's Office, and Nicholas Louis Iacono, Defendant-Appellant, by 
and through his attorney of record, and stipulate that the following 
set of facts may be entered into the record and used in 
Defendant-Appellant's Brief. 
1. The defendant was charged by Information with commission of 
the crime of Aggravated Robbery, a first degree felony, occuring on or 
about October 18, 1984. A trial by jury was held on November 28, 
1984, at which time the defendant was found guilty. The Court imposed 
sentence on December 28, 1984, sentencing defendant to a term in the 
State Prison of not less than five years and which may be for life. 
Addendum-1 
2. Laura Ellsworth testified at the trial of this matter that 
between 5:30 and 5:40 p.m. on October 18, 1984, an individual entered 
the Colortyme Rental store in Orem, Utah County, State of Utah, where 
she was employed. She testified that the individual was wearing black 
pants, a black jacket, tan gloves, and had a paper sack over his head. 
The individual had a rifle and robbed the store of $193.80. She 
further described the individual to police as being between 5r4" and 
5f6ff tall. She testified that the sack worn by the individual had two 
large round holes cut for the eyes. At the trial she testified that 
the robber was approximately the height of the defendant. She also 
testified that the paper sack which was introduced into evidence was 
the paper sack that was worn by the robber. 
3. Shane Albrecht testified that, at the time of the robbery, he 
was hiding in a back room of the store and saw the stock end of the 
rifle and described the rifle as having a white spacer around the 
stock. He also identified a rifle which was introduced into evidence 
as having the same type of white spacer as the one used by the robber. 
4. Various police officers testified regarding other 
circumstances which pointed toward defendant as the robber: (1) the 
paper sack identified by Miss Ellsworth was located in a dumpster near 
the apartment where the defendant was staying; (2) a black jacket 
belonging to the defendant was located in the apartment; this jacket 
was identified by Miss Ellsworth as being similar to the one worn by 
the robber; (3) a rifle was located under some bushes outside the 
apartment where the defendant was staying. This rifle was the one 
identified by Mr. Albrecht as being similar to the one used by the 
robber. 
Addendum-2 
5. Defendant's ex-wife, Julie Iacono, testified that the 
defendant was wearing black pants on the date of the robbery. She 
further stated that the defendant and one Rick Wright were in her 
apartment from 4:00 p.m. until approximately 6:30 p.m. on the night of 
the robberyf at which time defendant and Rick left. She also admitted 
that when officers asked her where Nick had been around 5:00 p.m. she 
stated they were out looking for work. She testified that she took 
the identified rifle out of the apartment at 10:00 p.m. on the date of 
the robbery and placed it under the bushes. 
6. Rick Wright testified that on the morning of the robbery 
defendant had asked to borrow from him a rifle, mask and gloves. Rick 
testified that he loaned the subject rifle to defendant and that it 
was taken to the apartment where the defendant was staying on the 
afternoon of the robbery. He testified that defendant later came to 
his residence around 5:45 p.m. and that they left and went to Julie's 
apartment. He further testified that earlier in the dayf the 
defendant had been complaining about not having money and that later 
that evening the defendant had around $180.00. He stated that he and 
the defendant had talked about doing robberies, according to his 
testimony, between 10,000 and 250,000 times. He quoted the defendant 
as having said that "armed robberies are a piece of cake." He further 
testified that on the night of the robbery defendant was wearing a 
black jacket and black pants when he arrived at Rick's residence. 
Addendum-3 
7. Defendant testified that on October 18f he was wearing black 
pants and a maroon sweater and that his black jacket was in the car. 
He further testified about his business dealings and indicated that he 
always had money and had no need to commit robberies. Defendant 
stated that on the night of the robbery he was with Julie and Rick 
from 4:00 p.m. to 6:30 p.m. and that he did not commit the robbery. 
8. Sherry Wright, Rick Wright's wife, testified that defendant 
and Rick left her residence around 3:45 p.m. and returned around 7:00 
p.m. and further stated that defendant had on dark clothing. 
9. The black pants which were introduced into evidence were 
obtained during a search of a trailer belonging to defendant's mother 
without a warrant and without consent to the search from defendant. 
The officers testified that they were shown the trailer and let into 
the trailer by Julie Iacono. The black pants were introduced into 
evidence without objection from defense counsel. 
DATED this 0?^ day of October, 1985. 
KENT 0. WILLIS 
Attorney for Defendant-Appellant 
OJPHfa/z. 
CRAIG R./^ADSEN 
Deputy County Attorney 
Addendum-4 
